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examination, careful and protracted study by patient and learned 
counsel, as well as the utmost deliberation by the most cautious judges. 
Its purpose i3 to evolve truth, and truth cannot be separated from 
masses of error and extraneous, irrelevant matter in a day. The 
ancients had a proverb to the effect that Time is the Father of Truth. 
This is eminently true in the law. Moreover, suits have a capacity of 
growth; they do not come to their proper maturity at once. They 
should be allowed time to develop and ramify, if we would get the 
most good out of them. If fair opportunity is given, they may breed 
other suite. Time should be given for the angry passions of parties to 
subside — for all resentments to cool — so that our clients may journey 
along the pleasant paths of Litigation with a cheerful equanimity. 



RIGHT OF CREDITOR OF INSOLVENT DONOR TO PURSUE 
G-IFT IN THE HANDS OF VOLUNTARY DONEE. 



(Norris & Co. v. Jones.) 



It is an ungracious task to question the soundness of a decision of 
the Supreme Court of Appeals. It is of more than doubtful expediency, 
too, unless the supposed departure from principle is reasonably plain ; 
because anything like captious criticism tends to lower the respect in 
which the decisions of that high tribunal ought to be held by the pro- 
fession and the public. 

On the other hand, it seems the duty of the profession, where a de- 
parture from sound principles has been made, to point it out, for the 
benefit both of the profession and the court itself. 

It seems to me that the case of Norris & Co. v. Jones, reported in 2 
Va. Law Keg. , p. 96, is such a case. 

D'Orsey Jones owed Norris & Co. a considerable debt ($1,365.60). 
While so indebted he became entitled, as distributee in the estate of a 
deceased brother, to some $700 to $800. 

Of this interest in the estate he made a voluntary gift to his mother, 
to whom it was paid by the administrator. 

D'Orsey Jones being insolvent at the time these transactions occurred 
borrowed of his mother $1,262, being some $500 more than his pre- 
vious gift to her. 
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Norris & Co. filed their bill to set aside this gift as void as to them, 
and attached the fund in the hands of Mrs. Jones, the mother. It 
seems to be conceded that all was done in good faith, certainly on the 
part of Mrs. Jones. 

The court held that there was no liability on Mrs. Jones, "that the 
gift or any liability on account of it must stand as a security pro tanto 
for the repayment of the loan, or in other words the one must be set 
off against the other." 

The Reporter's syllabus is a very accurate condensation of the propo- 
sitions laid down by the court in its opinion. It is as follows: 

" The right of the creditor of a donor to charge the donee arises out of the fact 
that the donee has in his possession that which ought to be subjected to the satis- 
faction of the creditor's debt. But where property or money has been received 
from an insolvent donor by one who had no reason to suspect such insolvency, and 
with no intent to defraud the creditors of the donor, and the donee afterwards, 
before suit brought by such creditor, (1 ) restores the property or repays the money 
to the donor; (2) or in good faith applies it to the payment of the debts of the 
donor; or (3) in like good faith lends it to the donor, all liability of the donee to 
the creditors of the donor on account of the gift thereupon ceases." 

Of course it will be understood that the bracketed figures — (1), (2), 
(3) — are inserted by me for convenient reference; in other respects the 
syllabus is quoted verbatim. 

The authorities cited by the court to support these three exceptions 
to the general rule of liability do unquestionably support the first two, 
(1) and (2), viz. : that when, before suit brought, the donee has either 
returned the subject of the gift to the donor; i. e., has cancelled it: or 
has paid the amount of the gift to the donor's creditors, there will be 
no liability on the donee. And the equity of this is obvious. In such 
case the donee has ceased to be such any longer, before a creditor im- 
peaches the gift. 

But, so far as I can see, not one of those authorities goes the length 
of the third exception added by the court in this case, namely, that a 
loan by the donee to the donor (which ex vi termini implies continued 
claim of the subject and right to have it returned), also relieves the 
donee of all responsibility. 

This proposition seems (with submission) neither to be supported by 
the authorities, nor to be sound on principle. 

Plainly the gift by D'Orsey Jones to his mother was void under 
section 2459 of the Code of Virginia as to Norris & Co. 

She never cancelled or returned it either to D'Orsey Jones or his 
creditors; but, on the contrary, was in legal possession of it, claiming 
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it as her own by lending it to him, which implies that he was to repay 
it to her, as her money. The loan was a conversion of it to her use, 
and it remains so converted to this time. 

Suppose, for illustration, that D'Orsey Jones was to come into enough 
money to repay this loan to his mother (a quite conceivable case), and 
did pay her the whole $1,262? How would the matter stand then? 
Mrs. Jones would have the voluntary gift in her pocket, which under 
the law belonged to the attaching creditor. Yet here is a final de- 
cision of the appellate court that she has the right to keep it, the 
statute to the contrary notwithstanding. This shows that she had 
never brought herself under the principle of the decisions exempting 
the donee who before suit has finally and irrevocably made restitution, 
either by returning the gift, or paying debts of the donee. 

The only way in which this inconsistency could have been prevented 
would seem to be for the court to adjudge that the amount of the gift 
should be applied as a credit to D'Orsey' s debt; but I apprehend there 
was no jurisdiction to do this. 

The decision to the extent to which it stretches the exemption to 
liability, seems to open the door to facile frauds, by way of voluntary 
gifts, followed by loans to the donor. Of course, if the fraudulent 
intent can be shown, the transaction would not stand; but well man- 
aged the fraud would be very hard to establish. 

Innocent of wrong, as she was in intention, it would have been 
a hardship on Mrs. Jones to have had a decree against her for money 
her debtor would probably never return to her. So it would have 
been if, instead of being her son, the money had been lent to any other 
friend of doubtful solvency. One cannot but be glad that she escaped. 
But is not this a case in which a " hard case has made bad law? " 

R. G. H. Kean. 

Lynchburg, July 7, 1897. 



